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I. INTRODUCTION

The four factors set forth in Telford v. Thurston Cnty. Bd. of Comms.,
95 Wn. App. 149, 974 P.2d 886 (1999), to determine whether an agency 1s
subject to the Public Records Act, RCW 42.56 et seq. (“PRA™), are all
factual inquiries. Weighing these factors in any given case to determine
whether an agency 1s covered by the PRA 1s a classic question of law,
however, 1s reviewed de novo. Despite this, the Court of Appeals held that
the trial court’s decision on summary judgment is subject to an abuse of
discretion standard on review.

The Court of Appeals decision did not say whether the “discretion” is
in making factual findings or making the legal determination of whether the
specific agency is subject to the PRA. But both are wrong. Courts have no
discretion to make factual findings on summary judgment. Their role at that
stage 1s to determine whether material facts are genuiely 1n dispute; if yes,
then they are to deny summary judgment. If no, then they are to decide
whether the agency at issue 1s subject to the PRA—a legal decision that has
one correct answer. Whether an entity is subject to the PRA cannot vary
from case to case, and so this decision does not depend on the exercise of
discretion. That 1s why imnumerable cases have held that, regardless of
whether “weighing” is involved, summary judgment decisions are

reviewable de novo.
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The Court of Appeals’ published decision conflicts with those
decisions, muddying the water and confusing a basic and clearly established
rule of appellate law. RAP 13.4(b)(1), (2), (4). Correcting the Court of
Appeals’ published opinion adopting the wrong legal standard 1s a matter of
significant public interest, not only as to Public Records Act cases but also
in other areas of law in which courts decide liability by applying multifactor
tests.

This Court should accept discretionary review, reverse the published
order of the Court of Appeals applying an abuse of discretion standard, and
remand with instructions to apply the de novo standard when reviewing trial
court decisions on legal questions about liability on summary judgment,
consistent with longstanding precedent.

II. IDENTITY OF PETITIONER

Petitioner Steve Horvath was the Plaintiff/Appellant in the
proceedings below. He requested documents from DBIA Services in its
capacity as program manager of the Metropolitan Improvement District
(*“MID”) under the Public Records Act, RCW 42.56 ef seq. as the functional
equivalent of a public agency under Telford, 95 Wn. App. 149. He sued
when DBIA Services denied his request for records on the claimed ground
that the MID was not the functional equivalent of a public agency.

III. CITATION TO COURT OF APPEALS DECISION
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Petitioner seeks review of the published decision of the Court of
Appeals, Division I, filed on July 8, 2024. Horvath v. DBIA Services,
Wn. App. 2d _ (2024). Appendix A.

IV. ISSUE PRESENTED FOR REVIEW

1. Are trial orders granting summary judgment based on multi-
factor legal tests subject to de novo review on appeal, or review
for abuse of discretion?

This 1s a frequently recurring appellate issue on which the published
decision below conflicts with numerous decisions of this Court and other
Courts of Appeals. See, e.g., Fortgang v. Il'oodland Park Zoo, 187 Wn.2d
509, 518, 387 P.3d 690 (2017); Clarke v. Tri-Cities Animal Care & Control
Shelter, 144 Wn. App. 185, 191, 181 P.3d 881 (2008). Review is therefore

appropriate under RAP 13.4(b)(1), (2), and (4).

V. STATEMENT OF THE CASE

Plaintift-Appellant Steve Horvath lives in downtown Seattle. As
such, Mr. Horvath 1s required to pay an annual “assessment” to the City of
Seattle, equivalent to a tax, through which the City funds various
governmental functions and municipal improvements. CP 407. These
assessments are provided to the Metropolitan Improvement District
(*MID™), a business improvement area (“BIA”) in Downtown Seattle
created by Seattle City Ordinance and funded almost entirely by public

money. DBIA Services (“DBIA™), which does business as the MID, is a
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private nonprofit organization that serves as the sole program manager for
the MID. CP 610, CP 416.

As aresident of a ratepayer condomimium, Mr. Horvath contributes to
his condominium’s assessments. He wanted to learn how his money was
being spent so he submitted a public records request to the City of Seattle
seeking various records, including compensation information for employees
paid using MID funds. CP 368. The City directed him to the MID, to which
he re-submitted his request. Id.; CP 379-80. The MID produced most
records, see e.g. CP 382, but ultimately withheld compensation records,
claiming that “as a private entity, we do not believe our compensation
information 1s subject to public dissemination.” CP 394.

The City of Seattle, through public Ordinance No. 124175, created the
MID, designated DBIA as the program manager for the MID, and set forth
the MID’s programming, services, funding system, governance structure,
and work plan. See CP 41 (1999 Ordinance), CP 403—-456, CP 567-79
(2004, 2013, and 2023 re-authorizations). As MID program manager, DBIA
performs a broad range of traditional governmental functions, including
sanitation services, street cleaning, parks and recreation management, and
public safety efforts. See CP 135 (“MID-funded downtown ambassadors

work seven days a week, 362 days a year, providing: cleaning, including
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graffiti and biohazard removal; safety, outreach and hospitality services;
maintenance of public infrastructure; park/public space event management
and operations [services]”); CP 137 (trash removal, graffiti removal, and
welfare checks on unhoused individuals). In particular, DBIA contracts
directly with the Seattle Police Department to provide emphasis patrols on
Seattle’s streets, sidewalks, and roadways within the boundaries of the MID.
CP 430; CP 483.

The MID i1s funded through mandatory ratepayer assessments
collected by the City of Seattle, held in a MID City of Seattle treasury
account, and disbursed by the Citv of Seattle directly to DBIA for broad
categories of expenditures. CP 400—01. Nonpayment or delinquent payment
of assessments is enforced by the City Hearing Examiner. CP 413-14.

Because the MID was created by the City of Seattle, 1s funded by
public assessments, performs traditional governmental functions, and 1s
subject to extensive public oversight, it is the functional equivalent of a
public agency under the Telford test, and is therefore subject to
Washington’s PRA even though its program manager DBIA Services is a
privately incorporated nonprofit organization.

Contrary to this reasoning, the trial court determined on cross-motions

for summary judgment that DBIA is not subject to the PRA under the
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Telford factors. CP 734-746. Division I of the Court of Appeals adopted the
trial court’s reasoning without conducting de novo review, holding that
because the Telford test 1s a multifactor test, the trial court’s determination
was reviewable under the abuse of discretion standard. App’x A. As a result,
the Court of Appeals affirmed largely by adopting extensive quotes from the
trial court as reasonable. Id.

In this case, the Court of Appeals applied the wrong legal standard.
Under the proper de novo review standard required by longstanding
precedent, the Court of Appeals should have found that DBIA Services d/b/a
the MID 1s the functional equivalent of a government agency. Therefore,
Petitioner asks this Court to accept review, reverse the Court of Appeal’s
application of the wrong standard of review.

A.  Procedural History

In November 2022, Mr. Horvath filed a Complaint pursuant to the
PRA alleging that the MID violated the PRA when it refused to produce
records because the MID is the functional equivalent of a public agency. CP

1-10. Defendant answered the Complaint and asserted a counterclaim for

declaratory relief. CP 11-28.
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The parties stipulated to file cross-motions for summary judgment.
The trial court heard argument on the motions for summary judgment on
June 16, 2023. CP 1-58.

On July 10, 2023, the trial court granted DBIA’s motion for summary
judgment, finding that DBIA 1s not the functional equivalent of a
government agency subject to the PRA under the Telford test. CP 734-746.
Mr. Horvath timely appealed. On July 8, 2024, Division I of the Court of
Appeals affirmed, reasoning that the trial court had not abused its discretion
in finding the PRA did not apply. App’x A.

V. ARGUMENT
A.  Division I’s Decision Conflicts with Decades of Washington
State Precedent Holding that Summary Judgment Orders
are Reviewed De Novo.

The Court of Appeals applied the wrong legal standard when it
deferred to the trial court’s discretion. Under the proper de novo review
standard required by longstanding precedent the Court of Appeals should
have found that DBIA Services d/b/a the MID i1s the functional equivalent of

a government agency.

1. The Court of Appeals Decision Should Be Reversed Because
Appellate Courts Review Summary Judgment Decisions De Novo.
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It 1s well-settled that Washington courts “review summary judgment
orders de novo, considering the evidence and all reasonable inferences from
the evidence in the light most favorable to the nonmoving party.” Keck v.
Collins, 184 Wn.2d 358, 370, 357 P.3d 1080 (2015) (citing Folsom v.
Burger King, 135 Wn.2d 658, 663, 958 P.2d 301 (1998)); Suarez v. State,
Wn.2d _  No. 101386-8, 2024 Wash. LEXIS 372 at *10 (Wash. Sup. Ct.
July 25, 2024) (*'The court reviews summary judgment decision de novo™)
(citing Jones v. Allstate Ins. Co., 146 Wn.2d 291, 300, 45 P.3d 1068 (2002)).
In Folsom, the Supreme Court announced that the de novo review standard
applies to “all trial court rulings made in conjunction with a summary
judgment motion.” Folsom, 135 Wn.2d at 663; see also Michak v.
Transnation Title Ins. Co., 148 Wn.2d 788, 794-95, 64 P.3d 22 (2003)
(“Appellate review of summary judgment is de novo™); Yakima Fruit &
Cold Storage Co. v. Central Heating & Plumbing Co., 81 Wn.2d 528, 530,
503 P.2d 108 (1972). Incorrectly applying an abuse of discretion standard
rather than the de novo standard is grounds for reversal. See e.g., Spohn v.
Dep’t of Lab. & Indus., 17 Wn. App. 2d 805, 810, 488 P.3d 889 (2021).

Courts of Appeal review a trial court’s order on summary judgment de
novo where the order on summary judgment decides liability. ITilson v.

Steinbach, 98 Wn.2d 434, 437, 656 P.2d 1030 (1982). In reviewing a
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summary judgment order, the Courts of Appeal engage in the same inquiry
as the trial court. Id.; Chamberlain v. Dep’t of Transp., 79 Wn. App. 212,
215, 091 P.2d 344 (1995). In contrast, Courts of Appeal “review the
fashioning of equitable remedies for an abuse of discretion because trial
courts have ‘broad discretionary power to fashion equitable remedies.””
Borton & Sons v. Burbank Props., LLC., 196 Wn.2d 199, 206, 471 P.3d 871
(2020) (quoting In re Foreclosure of Liens, 123 Wn.2d 197, 204, 867 P.2d
605 (1994)) (emphasis in original). However, the initial question of
“whether equitable relief is appropriate 1s a question of law.” Niemann v.
Vaughn Cmty. Church, 154 Wn.2d 365, 374, 113 P.3d 463 (2005).

The Court of Appeals’ conclusion runs counter to Washington
Supreme Court precedent. In Niemann v. Vaughn Community Church, this
Court held that whether a litigant 1s entitled to equitable relief is a question
of law subject to de novo review. 154 Wn.2d at 374. The amount of the
remedy awarded, on the other hand, 1s reviewed for abuse of discretion. Id.;
see also Pierce v. Bill & Melinda Gates Found., 15 Wn. App. 2d 419, 446—
47,475 P.3d 1011 (2020) (whether a legal basis exists for awarding attorney
fees 1s reviewed de novo; in contrast, the amount of the attorney fee award is

reviewed for abuse of discretion). Here, the Telford test determines whether
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the requestor 1s entitled to relief under the PRA. Finding liability 1s not a
discretionary decision but a legal one.

In this case, the Court of Appeals deviated from this well-established
precedent by applying the incorrect standard of review of the trial court’s
liability determination. The question presented to the trial court in this case
was a legal one: whether DBIA Services d/b/a MID i1s the functional
equivalent of a public agency under the PRA. If the answer to this question
were affirmative, then Mr. Horvath would have prevailed and would have
been entitled to the documents he had requested, as well as attorneys’ fees
and discretionary penalties. If the answer to this question were negative, then
Mr. Horvath would not have been entitled to relief. Because the trial court’s
order determined liability, the Court of Appeals was required to engage in de
novo review. Iilson, 98 Wn.2d at 437.

Instead, the Court of Appeals eschewed the de novo standard in favor
of the abuse of discretion standard, reasoning, “asking a trial court to apply
the ‘functional equivalent’ test constitutes a request for the trial court to
exercise its discretion, the standard of review applicable to this question 1s
that of abuse of discretion.” App’x A at 10. As its basis for rejecting decades
of precedent holding otherwise on the issue of liability, the Court of Appeals
relied on precedent holding that the amount of PRA penalty awards and

10
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attorney fees are subject to the abuse of discretion standard on appeal. Id. It
was error to rely on this as precedent for the proposition that appellate
review of whether a private entity 1s subject to the PRA—a question of
liability, not the amount of a penalty awarded—should also be subject to the
abuse of discretion standard.
1. Until The Court of Appeals Opinion in this Case, Courts in
IT'ashington Have Consistently Reviewed Trial Court Decisions
Applying the Telford Factors De Novo.

In its decision, the Court of Appeals wrote, “in approving of the use
of, and applying, the ‘functional equivalent’ test, neither our Supreme Court
nor the three divisions of this court have substantially analyzed the question
of the proper standard of review of a trial court’s determination in reliance
on that multifactor balancing test.” App’x A at 13. This observation is
incorrect. Until this decision, every Washington Court of Appeals that has
evaluated entities under the 7Telford test has reviewed the trial court
determination on summary judgment de novo because whether an entity 1s
the functional equivalent of a public agency involves statutory interpretation
and 1s thus a question of law:

e Telfordv. Bd. of Comms., 95 Wn. App. 149, 157, 974 P.2d 886 (1999)

(“We review the trial court’s decision de novo™).

11
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Fortgang v. Il"'oodland Park Zoo, 187 Wn.2d 509, 518, 387 P.3d 690
(2017) (“Because this case presents both a question of statutory
interpretation and a challenge to a summary judgment ruling, our
review is de novo™).

Research & Dev. Fund v. Cmty. Dev. Ass’n, 133 Wn. App. 602, 605,
137 P.3d 120 (2006) (“We review a summary judgment decision de
novo, examining the record for any genuine material fact dispute.™).
Clarke v. Tri-Cities Animal Care & Control Shelter, 144 Wn. App.
185, 191, 181 P.3d 881 (2008) (“Because statutory interpretation is a
question of law, we review the trial court’s legal conclusion de
novo™).

Shavlik v. Dawson Place, 11 Wn. App. 2d 250, 254, 452 P.3d 1241
(2019) (“We review questions of statutory interpretation and summary
judgment rulings de novo...™).

ITash. State Ass’'n of Mun. Attys. v. Wash. Coalition for Open Gov 't
No. 80266-6-1, 2020 Wash. App. LEXIS 3243, at *7 (Ct. App. Dec.
14, 2020) (same).

Freedom Found. v. SEIU Healthcare Nw., Training P ’ship, Nos.
706319-9-1, 76325-3-1, 2018 Wash. App. LEXIS 2030, at *18 (Ct.

App. Aug. 27, 2018) (“We review an order of summary judgment

12



dismissal de novo and engage in the same inquiry as the trial

court...”) (Quoting Fortgang, 187 Wn.2d at 518).

e McKee v. Paratransit Servs., 13 Wn. App. 2d 483, 488-89, 466 P.3d
1135 (2020) (“We review a challenge to a summary judgment ruling
de novo. . . . We also review 1ssues of statutory interpretation de
novo”) (internal citations omitted)).

In this case, the Court of Appeals erred in applying the wrong legal
standard. The Washington Supreme Court and each Division of the Courts
of Appeals have consistently applied the de novo review standard to trial
court decisions applying the Telford factors, until now.

B.  Whether an Entity is the Functional Equivalent of a Public
Agency under the Telford Test is a Question of Law Subject
to De Novo Review on Appeal.

“The process of applying the law to the facts . . . 1s a question of law

and 1s subject to de novo review.” Tapper v. Employment Sec. Dep’t, 122
Wn.2d 397, 403, 858 P.2d 494 (1993). “Statutory interpretation is a question
of law that we review de novo.” State v. Graham, 181 Wn.2d 878, 882, 337
P.3d 319 (2014). Whether a private entity is the functional equivalent of a
public agency subject to the PRA 1s a question of law. It 1s a binary inquiry.
Either an entity 1s analogous to a public agency and 1s treated as such for
purposes of the PRA or 1t 1s not. Just as with any other legal question,

13
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whether a private entity 1s subject to the PRA has a “right” and “wrong”
answer.

The PRA requires that “[e]ach agency, in accordance with published
rules, shall make available for public inspection and copying all public
records,” unless those records fall within a specific exemption. RCW
42.52.070. The PRA defines “agency” as:

“Agency” includes all state agencies and all local agencies.

“State agency” includes every state office, department, division,

bureau, board, commission, or other state agency. “Local

agency” includes every county, city, town, municipal

corporation, quasimunicipal corporation, or special purpose

district, or any office, department, division, bureau, board,

commission, or agency thereof, or other local public agency.
RCW 42.56.010(1).

At issue in Telford, 95 Wn. App. 149, was whether a private entity
could constitute an “other local public agency” within the meaning of RCW
42.56.010(1). Applying conventional tools of statutory construction and
considering the legislature’s mtent in passing the Public Disclosure Act, the
Court of Appeals in Telford held that private entities could be the functional
equivalents of a public agency and thus fall within the statutory definition of
“public agency.” Id. at 157-59.

To guide this determination, Washington Courts adopted the
functional equivalent test used by federal courts interpreting the Freedom of

14
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Information Act (“FOIA™) and the Connecticut Supreme Court interpreting
Connecticut’s public records law. Id. at 161--62. The Court of Appeals found
that the use of a multifactor test “is consistent with Washington law that
holds that the meaning of the term “agency’ as used in a statute depends
upon the context in which it is used, not merely on the label given to an
entity.” Id. at 161 (citing Graham v. Bar Ass’n, 86 Wn. 2d 624, 626, 548
P.2d 310 (1976)). Because the Telford test 1s used to interpret the statutory
term “agency,” the Telford analysis 1s a question of statutory interpretation,
and 1s therefore a question of law. See State v. Graham, 181 Wn.2d at 882.
But in this case, the Court of Appeals ruled “the question for the trial
court in its ‘agency’ determination is a discretionary one, arising from the
court’s consideration of a multifactor balancing test.” App’x A at 14. This
conclusion is unsupportable. Although setting the amount of a penalty in a
PRA case 1s a judgment call that requires the reasonable exercise of
discretion, deciding whether an agency 1s covered by the PRA 1s a legal
question with only one right answer. Allowing the exercise of discretion in
penalty-setting and fee award amounts does not risk contradictory rulings
between courts because the amounts awarded in each case depend on their
unique facts and circumstances. However, allowing different judges to reach
conflicting conclusions about whether the same entity is covered by the PRA

15
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would mean the scope of the law itself could vary from judge to judge or
court to court. Indeed, if left standing, the Court of Appeals ruling would
mean that a private entity could find itself subject to the PRA before one
trial judge but not another or in Division I but not in Division II, so long as
neither trial court was found to have abused its discretion in determining the
entity’s malleable status under 7elford.

Washington Courts use multifactor tests in many other contexts to
interpret statutes and decide questions of law. If the Court of Appeals’
published decision in this case is not reversed and remanded, other cases that
use multifactor tests to determine legal questions may also be impacted by
this ruling. Just because the legal determimation is guided by a multifactor
test does not render it discretionary. For example:

e The Supreme Court of Washington adopted a multi-factor test to
determine whether an attorney may be liable for malpractice to a non-
client third party. See Trask v. Butler, 123 Wn.2d 835, 872 P.2d 1080
(1994).

e Washington courts apply the five-factor “economic reality test” to
determine whether an employer is a joint employer. See Dep’t of
Labor & Indus. v. Tradesmen Int’l, LLC, 198 Wn.2d 524, 536—538
(2021).

16
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e The multifactor “economic dependence” test is used to determine

whether a worker 1s an “employee” or an “independent contractor” for
purposes of the overtime pay requirement of the Washington
Minimum Wage Act. Afinson v. FedEx Ground Package Sys., Inc.,
174 Wn.2d 851, 281 P.3d 289 (2012). Whether a worker 1s an
“employee” or “independent contractor” 1s not a discretionary
question; the worker is either one or the other.

The Supreme Court of Washington has enumerated a five-factor test
to determine whether two individuals are in a committed intimate
relationship (“CIR™). Connell v. Francisco, 127 Wn.2d 339, 898 P.2d
831 (1995). “Whether the parties had a CIR presents a mixed question
of law and fact.” In re Pennington, 142 Wn.2d 592, 603, 14 P.3d 764
(2000). Although the trial court’s division of property following a CIR
1s reviewed for abuse of discretion, Courts of Appeal “review the trial
court’s underlying conclusion that the parties’ relationship was a CIR
de novo.” In re Committed Intimate Relationship of Muridan, 3 Wn.
App. 2d 44,54, 413 P.3d 1072 (2018).

To determine whether a contract 1s unconscionable, Washington

courts apply a three-factor test. Burnett v. Pagliacci Pizza, Inc., 196

Wn2d 38, 54, 470 P.3d 486 (2020). “Whether a contract is
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unconscionable 1s a question of law reviewed de novo.” Tadych v.
Noble Ridge Constr., Inc., 200 Wn.2d 635, 641, 519 P.3d 199 (2022)
(internal citation omitted).

In contrast to the cases above, each of the cases cited in the Court of
Appeals decision in support of applying the abuse of discretion standard
involved multi-factor tests that guide discretionary decisions about penalties,
fees, or the reasonableness of settlement agreements. App’x A at 10 (citing
Yousoufian v. Off. of Ron Sims, 168 Wn.2d 444, 465,229 P.3d 735 (2010)
(discretionary PRA penalties), Bowers v. Transamerica Title Ins. Co., 100
Wn.2d 581, 595, 675 P.2d 193 (1983) (discretionary review of amount of
attorney fees); Glover v. Tacoma Gen. Hosp., 98 Wn.2d 708, 717, 658 P.2d
1230 (1983) (discretionary review of reasonableness of settlement
agreement)). None of the cases that the Court of Appeals cited applied
discretionary review to legal questions or questions of liability.

The fact that a judge weighs factors does not mean the decision she
reaches 1s discretionary. She is not free to weigh the factors as she sees fit.
Rather, she is required to weigh the factors properly to reach the correct
decision according to the law. On appeal, a panel determines whether the

trial court correctly weighed the factors, not whether it did so reasonably.
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If this published appellate decision remains, it may impact review of
other Washington cases in which courts also weigh multiple factors to
determine questions of law m other contexts.

C. The Appellate Court Violated RAP 12.1 and the Principle of
Party Presentation.

By deciding this appeal under a standard that had not been briefed by
either party or raised during oral argument, and without an opportunity to
present supplemental briefing, the Court of Appeals violated the party
presentation principle embraced by Washington courts and by RAP 12.1(b).

Under RAP 12.1(a), “the appellate court will decide a case only on the
basis of issues set forth by the parties in their briefs.” Additionally, under
RAP 12.1(b), “If the appellate court concludes that an issue which is not set
forth in the brief's should be considered to properly decide a case, the court
may notify the parties and give them an opportunity to present written
argument on the issue raised by the court.” Further, RAP 10.3(g) provides
that “[t]he appellate court will only review a claimed error which 1s included
n an assignment of error or clearly disclosed in the associated 1ssue
pertaining thereto.”

Although RAP 12.1 1s permissive, not mandatory, it reflects the

longstanding principle of party presentation in Washington law that courts
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“rely on the parties to frame the issues for decision and assign to courts the
role of neutral arbiter of matters the parties present.” State v. Garcia, 146
Wn. App. 821, 833, 344, 193 P.3d 181 (2008) (quoting Greenlaw v. United
States, 554 U.S. 237, 243 (2008) (Ginsburg, J.)). “[Courts] do not, or should
not, sally forth each day looking for wrongs to right. We wait for each case
to come to us, and when they do we normally decide only questions
presented by the parties. Counsel almost always know a great deal more
about their cases than we do.” Garcia, 146 Wn. App. at 334 (quoting
Greenlaw, 554 U.S. at 243).

In this case, the parties agreed that the de novo standard applies to
appeals of summary judgment orders and should govern the appellate
Court’s review of the case. App’x A at 8. No argument, either written or
oral, was presented to Division I on the de novo standard. Sua sponte,
Division I announced its application of the abuse of discretion standard for
the first time 1n its Order, without inviting supplemental briefing on this
1ssue pursuant to RAP 12.1(b). This violates the principle of party
presentation and RAP 12.1.

D. Finding a Trial Court’s Interpretation of any Multifactor

Framework Subject to the Abuse of Discretion Standard on

Appeal Weakens the Purpose of Appellate Review and
Presents an Issue of Substantial Public Interest.
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Mr. Horvath’s petition challenging the Court of Appeals decision
presents an 1ssue of substantial public interest because, if left standing, the
decision would threaten all litigants® right to a fair, impartial appeal of a trial
court’s summary judgment ruling on liability. Carving out Telford cases—
and indeed, by Division II’s reasoning, any case resolved through the
application of a multi-factor test—from the ubiquitous requirement of de
novo review on appeal from summary judgment 1s irrational, unfair, and
would lead to inconsistent rulings and uncertainty for litigants.

The appellate process 1s a defining feature of an independent and
impartial judiciary that ensures questions of law are reviewed with fresh
eyes to atfirm or reverse errors so as to reach the correct outcome. Such
review 1s particularly critical where the trial court has reached liability by
deciding a question of law.

For these reasons, Washington courts apply the de novo standard on
review of orders on summary judgment. The mandate of the appellate courts
1s to decide the law, and appellate courts review rulings on pure questions of
law de novo in order to protect neutral review of trial court decisions. See
e.g., Town of "'oodway v. Snohomish County, 180 Wn.2d 165,172,322
P.3d 1219 (2014). Questions of law subject to de novo review include issues

of statutory construction, see State v. Evans, 177 Wn.2d 186, 298 P.3d 724
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(2013); interpretation of case law, See State v. Iillis, 151 Wn.2d 255, 261,
87 P.3d 1164 (2024); and any trial court determination that takes the
decision of a case out of the jury’s hands. See Frizzell v. Murray, 179 Wn.2d
301,306,313 P.3d 1171 (2013).

Underlying the abuse of discretion standard is the notion that in
certain settings, a trial court may permissibly reach a range of decisions, all
of them reasonable. In such circumstances, the appellate court will not
reverse the decision even if the appellate judges might themselves have
reached a different outcome. Thus, decisions in equity are generally
reviewed for an abuse of discretion, see e.g., Sac Downtown Ltd. P ’ship v.
Kahn, 123 Wn.2d 197, 204, 867 P.2d 605 (1994) (restitution), as are other
fact-specific decisions around penalties, fees, or division of property, see
e.g., Inre Marriage of Glorfield, 27 Wn. App. 358, 360, 617 P.2d 1051, rev.
denied, 94 Wn.2d 1025 (1980) (division of property in a marriage
dissolution).

But where liability turns on resolution of a legal question, our judicial
system does not allow a range of decisions. Rather, our system provides that
only one result 1s correct. So, if challenged, it 1s for the Court of Appeals to
decide not whether the trial court’s decision 1s a reasonable one but instead
whether the trial court’s decision was the legally correct one.
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VII. CONCLUSION

Our civil legal system depends on judges following precedent in
comparable cases. Whether a court follows a previous ruling that a private
entity 1s (or 1s not) subject to the PRA should not depend on the judge’s
discretion. This is not because of claim or issue preclusion (since the
requesters may be different) but because the determination of the first court
resolved a legal question. If uncorrected, the Court of Appeals” holding that
the decision 1s based on discretion rather than legal analysis will invite
inconsistent rulings. This will not only erode the rule of law, but also 1t will
erode the expectations of requestors, private entities, and public agencies
under review.

For the reasons set forth in this Petition, this Court should accept
discretionary review, reverse, and remand with instructions to apply the de
novo standard of review. The Court of Appeals’ published decision conflicts
with well-settled precedent on the standard of review for orders on summary
judgment, the PRA, and appeals of trial court orders applying the Telford
test. RAP 13.4(b)(1), (2), (4) and therefore presents a matter of substantial

interest for review by this Court.
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DATED this 6" Day of August, 2024.
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PUBLISHED OPINION
DBIA SERVICES DBA
METROPOLITAN IMPROVEMENT
DISTRICT,

Respondent.

DWYER, J. — Steve Horvath appeals from the orders of the superior court
denying his motion for summary judgment and granting DBIA Services’ motions
for summary judgment and declaratory judgment. On appeal, Horvath asserts
that the trial court erred in determining that DBIA Services was not the functional
equivalent of a governmental entity under the Public Records Act! with regard to
his records request. Because the trial court did not abuse its discretion in its
balancing of the multi-factor “functional equivalent” test, Horvath’s assertion fails.

Accordingly, we affirm.

I

In 1958, several private individuals filed articles of incorporation in this

state to create a nonprofit corporation named the Central Association of Seattle.

The Association’s goal was to

1Ch. 42.56 RCW.



No. 85636-7-1/2

further and promote the development, beautification and
improvement of the City of Seattle, and particularly the central area
thereof, so that said city can more adequately, effectively, efficiently
and pleasantly serve the residents of King County, the state of
Washington, and all other persons having occasion to come to the
city of Seattle.

In 1971, our legislature enacted a bill authorizing a percentage of business
owners located within a geographic area of a qualifying municipality to petition
the municipality to provide specified parking and business improvement services
in that area.? The bill authorized those municipalities to adopt a resolution
designating that geographic area as a parking and business improvement area
and to impose a special assessment levy against businesses and projects
located within that area.® The bill further provided that, after a public hearing on
that resolution, the municipality could then adopt an ordinance setting forth, in
conformance with the services specified in the business owners’ initiation
petition, those services on which the revenues from that levy would be spent and
imposing a special assessment levy to collect revenues to fund the provision of
such services.* The bill expressly required that municipalities spend those
revenues on the specific services identified in the parking and business

improvement area ordinance.®

2 Laws of 1971, ch. 45, § 3. The bill also allowed qualifying municipalities to pass a
resolution to initiate the parking and improvement area designation process. Laws of 1971, ch.
45, § 3.

3 Laws of 1971, ch. 45, § 3-4.

4 Laws of 1971, ch. 45, § 10.

5Laws of 1971, ch. 45, § 12 (“The special assessments levied hereunder must be for the
purposes specified in the ordinances and the proceeds shall not be used for any other purpose.”).
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As pertinent here, in April 1999, a group of business owners in an area of
downtown Seattle submitted a petition to the City of Seattle (the City) requesting
that it provide certain business improvement services within that downtown area.

Several months later, representatives of the Central Association of
Seattle, now renamed the Downtown Seattle Association, filed articles of
incorporation for a subsidiary nonprofit corporation, to be named DBIA Services.
The articles of incorporation stated that the Association’s subsidiary was
incorporated to provide certain services “to improve business conditions within
business improvement areas in Seattle.”

Thereatfter, in early June 1999, the Seattle City Council passed a
resolution indicating its intent to designate the petitioned area of downtown
Seattle as subject to a special assessment levy for the purpose of funding the
requested business improvement services therein.® Two months later, the City
adopted an ordinance identifying that area as the “Downtown Parking and
Business Improvement Area,” authorizing a five-year special assessment levy
against applicable businesses and projects in that area, creating a separate fund
for the revenues generated by that levy, and mandating that revenues deposited
into the fund be spent only in furtherance of the specifically identified business
improvement services set forth in the petition.” The ordinance also authorized

the “Director,” a city employee, to administer the special assessment program,

6 Seattle Resolution 29966 (June 7, 1999),
https://clerk.seattle.gov/search/resolutions/29966 (last visited June 20, 2024).

7 Seattle Ordinance 119541, 88§ 1-2, 10 (July 26, 1999),
http://www.clerk.ci.seattle.wa.us/search/ordinances/119541 (last visited June 20, 2024). The
ordinance also identified the area in question as the “Business Improvement Area,” and the BIA.



https://clerk.seattle.gov/search/resolutions/29966
http://www.clerk.ci.seattle.wa.us/search/ordinances/119541
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established an advisory board comprised of ratepayers from the downtown area
subject to the special assessment (a board which would meet periodically and
make certain recommendations to the City), and authorized the Director to sign a
contract with a program manager—recommended by vote of the special
assessment area ratepayers—which would oversee the day-to-day provision of
the authorized services within the designated area.?

The ordinance also set forth that the Seattle City Council intended, for the
initial year of the special assessment levy, that the Director contract with the
Downtown Seattle Association to provide program management services within
the designated area for a period of one year.® After that, the ordinance provided,
whether the Director would again contract with the Association would depend on
the special assessment area ratepayers’ recommendation that the Director
continue to do so.

Thereafter, between 2000 and 2003, the special assessment area
ratepayers recommended each year that the Director contract with the
Association to provide the relevant services. The Association agreed and, during
that time, continued to seek reimbursement from the City for its provision of such
services.

In 2004, the Seattle City Council adopted another ordinance, which
disestablished the 1999 business improvement area, identified another area of

downtown Seattle as the Metropolitan Improvement District (MID), and

8 Seattle Ordinance 119541, §8§ 1-2, 10.
9 Seattle Ordinance 119541, § 13.
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established a new 10-year special assessment therein.1® As applicable here, the
2004 ordinance operated similarly to the 1999 ordinance and stated that, “[i]t is
the intent of the City Council that the Director renew the contract with the
Downtown Seattle Association (DSA), and its management subsidiary, DBIA
Services.”!! Thereafter, between 2004 and 2013, the special assessment area
ratepayers again recommended each year that the Director contract with DBIA
Services to provide the improvement services within that area, and DBIA
Services did so, continuing to seek reimbursement from the City for such
services.

In 2013, the Seattle City Council adopted the ordinance that created the
business improvement area in question.'? That ordinance, similar to the prior
ordinance, disestablished the existing business improvement area, identified a
specific area of downtown Seattle as the Metropolitan Improvement District,
identified the services to be provided in that area, and established a 10-year
special assessment therein. The services identified in the ordinance included
supplemental cleaning services, safety outreach, hospitality, supplemental law

enforcement, marketing and communications services, business development

10 Seattle Ordinance, 121482 (May 26, 2004),
http://www.clerk.ci.seattle.wa.us/search/ordinances/121482 (last visited June 20, 2024).

11 Seattle Ordinance 121482, § 13.

12 Seattle Ordinance, 124175 (May 14, 2013),
http://www.clerk.ci.seattle.wa.us/search/ordinances/124175 (last visited June 20, 2024). A
subsequent ordinance adopted in 2013, Ordinance 124235, amended the original ordinance to
correct several drafting errors, which, according to DBIA Services, are not relevant to the issues
on appeal. In addition, in 2023, the City reauthorized the MID for another 10 years. The parties
agree that the 2013 Ordinance applies to this case.
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and market research services, and transit, bike, and parking services and
management.

The 2013 ordinance again indicated the Seattle City Council’s intent that
the Director renew DBIA Services’ contract to “manage the day-to-day operations
of the MID and to administer the projects and activities.”'® Thereafter, through
the time in question, the special assessment area ratepayers continued to
annually recommended that the City contract with DBIA Services, the Director so
contracted, DBIA Services provided the authorized services, and DBIA Services
sought reimbursement from the City for its provision of those services, which the
City dutifully disbursed to DBIA Services.

Thereafter, more than eight years after the City adopted the business
improvement area ordinance in question, Horvath submitted a public records
request to the Seattle Office of Economic Development, seeking public records
regarding the Metropolitan Improvement District. The City provided Horvath with
certain responsive records and indicated that it did not have records that were
responsive to the remainder of his request.

Horvath later sent an e-mail to the chief operating officer of the Downtown
Seattle Association with the subject line “[Metropolitan Improvement District
Business Improvement Area] Public Disclosure Request.” Horvath’s e-mail
indicated that he was redirecting his public records request from the City to the
Association on the basis that the nonprofit was “a responsible party working on

behalf of the [Metropolitan Improvement District Business Improvement Area] in

13 Seattle Ordinance 124175, § 17.
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your role as [Downtown Seattle Association’s Chief Operating Officer].” Attached
to Horvath’s e-mail was a document setting forth requests for documents
separated into two sections, “Items for City of Seattle” and “Items for [Downtown
Seattle Association].”

The Association’s chief operating officer responded to Horvath’s e-mail
and stated that the Association was not a public agency subject to the Public
Records Act. Nevertheless, over the next nine months, the Association
voluntarily provided over 100 documents to Horvath in four installments.
Thereatfter, the Association notified Horvath that it would not be sending “any
documents or information in response to the request for compensation
information” regarding the Association’s employees.

Horvath then filed a complaint in King County Superior Court, with the
defendant captioned as “DBIA SERVICES DBA METROPOLITAN
IMPROVEMENT DISTRICT.” Horvath alleged that the Metropolitan
Improvement District, “a ‘business improvement area’ that covers much of
downtown Seattle,” had failed to comply with the Public Records Act. Horvath
argued that the Metropolitan Improvement District was the functional equivalent
of a governmental entity and that the District had violated the Public Records Act
in responding to his public records request.1* DBIA Services later filed a motion
for summary judgment dismissal and a motion for declaratory judgment, arguing

that DBIA Services was not a governmental entity for the purpose of the Public

14 Horvath did not allege that the Downtown Seattle Association or DBIA Services had
violated the Public Records Act but, rather, focused his allegations and arguments on what he
characterized as the Metropolitan Improvement District.
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Records Act. Horvath also filed a motion for summary judgment against DBIA
Services arguing that the Metropolitan Improvement District violated the Public
Records Act and requesting that the court impose monetary penalties against the
District. The parties agreed “that no contested issues of material fact prevent
summary judgment and that the Court should resolve on summary judgment the
issue whether Defendant is subject to the Public Records Act, chapter 42.56
RCW (‘PRA’).”

The trial court granted DBIA Services’ motions and denied Horvath’s
motion. In so doing, the court issued an extensive written order concluding that
the Metropolitan Improvement District was a geographic area, not an actor
capable of creating or possessing records, and that DBIA Services was not the
functional equivalent of a governmental entity for the purpose of Horvath’s public
records request.

Horvath now appeals.

I

Horvath asserts that the trial court erred in determining that DBIA Services
was not the functional equivalent of an agency for the purpose of his Public
Records Act request. Horvath is incorrect.

A

As an initial matter, both of the parties in this matter assert that the trial
court’s summary judgment orders should be reviewed de novo. For the following
reasons, we disagree.

Our Supreme Court has stated as follows:
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As a general rule, we review summary judgment orders de
novo and engage in the same analysis as the trial court. Keck [v.
Collins], 184 Wn.2d [358, ]370[, 357 P.3d 1080 (2015)]; Crisostomo
Vargas v. Inland Wash., LLC, 194 Wn.2d 720, 728, 452 P.3d 1205
(2019). Summary judgment is appropriate only when “there is no
genuine issue as to any material fact and . . . the moving party is
entitled to a judgment as a matter of law.” CR 56(c).

Borton & Sons, Inc. v. Burbank Props., LLC, 196 Wn.2d 199, 205, 471 P.3d 871

(2020) (alteration in original). Nevertheless, the court continued, the summary
judgment “standard of review depends on the question presented.” Borton &
Sons, 196 Wn.2d at 206. For instance, the court instructed, appellate courts
apply the abuse of discretion standard of review when considering a case
decided on summary judgment when the trial court had discretion in making its

determination. Borton & Sons, 196 Wn.2d at 206 (trial court had discretion in

determining whether to confer an equitable grace period at summary judgment

(citing SAC Downtown Ltd. P’ship v. Kahn, 123 Wn.2d 197, 204, 867 P.2d 605

(1994))); see also Cornish Coll. of the Arts v. 1000 Va. Ltd. P’ship, 158 Wn. App.

203, 221, 242 P.3d 1 (2010) (trial court had discretion in determining whether to

grant specific performance at summary judgment) (citing SAC Downtown Ltd.

P’ship, 123 Wn.2d at 204). Accordingly, in this matter, the standard of review
depends on the question that the parties presented to the trial court at summary
judgment.

Here, the parties asked the trial court to determine whether DBIA Services
was the functional equivalent of a public agency for the purpose of Horvath’s
records request under the Public Records Act. Because, as set forth below,

asking a trial court to apply the “functional equivalent” test constitutes a request
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for the trial court to exercise its discretion, the standard of review applicable to
this question is that of abuse of discretion.

Our Supreme Court has identified a certain circumstance in which our
legislature has intended to confer discretion to trial courts in construing an
enactment: when the legislature expressly provides that an enactment be broadly
construed but does not provide further guidance as to the manner in which such

provisions are to be construed. Yousoufian v. Off. of Ron Sims, 168 Wn.2d 444,

465, 229 P.3d 735 (2010) (“noting the Consumer Protection Act [chapter 19.86
RCW] ‘provide[d] no specific indication of how attorney fees [were] to be
calculated,” but exhorted courts ‘to liberally construe the act, “that its beneficial

purposes may be served”.” (quoting Bowers v. Transamerica Title Ins. Co., 100

Wn.2d 581, 594, 675 P.2d 193 (1983))). In that circumstance, appellate courts

have

frequently set forth multifactor frameworks to provide guidance to
trial courts exercising their discretion so as to render those
decisions consistent and susceptible to meaningful appellate
review. See, e.q., Bowers v. Transamerica Title Ins. Co., 100
Wn.2d 581, 595, 675 P.2d 193 (1983) (adopting an analytical
framework to calculate reasonable attorney fees under the
Consumer Protection Act, chapter 19.86 RCW); Glover v. Tacoma
Gen. Hosp., 98 Wn.2d 708, 717, 658 P.2d 1230 (1983) (identifying
factors as proper considerations for trial judges to use in
determining whether settlement agreements involving multiple
defendants and contributory fault are “reasonable” under RCW
4.22.060), overruled on other grounds by Crown Controls, Inc. v.
Smiley, 110 Wn.2d 695, 756 P.2d 717 (1988).

Yousoufian, 168 Wn.2d at 465.
Our Supreme Court has identified the Public Records Act as one such

circumstance. For instance, in Yousoufian, our Supreme Court interpreted the

10
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act, found that it did not provide adequate guidance to trial courts in the exercise
of their discretion, and, in response, adopted a multi-factor balancing test to aid
trial courts in their calculation of monetary penalties resulting from a violation of

that act;

Here, as mentioned, the PRA provides no specific indication
of how a penalty is to be calculated. It does, however, provide a
“strongly worded mandate for broad disclosure of public records.”
Hearst Corp.[ v. Hoppe], 90 Wn.2d [123, ]127[, 580 P.2d 246
(1978)]. The PRA directs us to liberally construe it “to assure that
the public interest will be fully protected.” RCW 42.56.030. Its
command is unequivocal: “Responses to requests for public
records shall be made promptly by agencies . ...” RCW 42.56.520
(emphasis added). Additionally, where the PRA is violated, trial
courts must award penalties “at not less than $5 [per day] but not
more than $100 [per day].” Yousoufian[ v. Office of King County
Executive], 152 Wn.2d[ 421,] 433, 98 P.3d 463 (2004). The PRA is
a forceful reminder that agencies remain accountable to the people
of the State of Washington:

The people of this state do not yield their sovereignty

to the agencies that serve them. The people, in

delegating authority, do not give their public servants

the right to decide what is good for the people to know

and what is not good for them to know. The people

insist on remaining informed so that they may

maintain control over the instruments that they have

created. This chapter shall be liberally construed and

its exemptions narrowly construed to promote this

public policy and to assure that the public interest will

be fully protected. In the event of conflict between the

provisions of this chapter and any other act, the

provisions of this chapter shall govern.
RCW 42.56.030. It is therefore proper for us to identify factors that
trial courts may appropriately consider in determining PRA
penalties.

168 Wn.2d at 465-66 (second alteration in original). In so doing, our Supreme
Court identified that the enactment had conferred discretion to trial courts with

regard to penalty determinations and the court instructed that an abuse of

11
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discretion standard of review was appropriate for reviewing such determinations.
Yousoufian, 168 Wn.2d at 458-59.%°

As applicable here, the “functional equivalent” test applied by the trial
court in this matter also arose from our interpretation of the Public Records Act.

With regard to that test, our Supreme Court has stated as follows:

The PRA is “a strongly-worded mandate for open government,”
Rental Hous. Ass’n of Puget Sound v. City of Des Moines, 165
Whn.2d 525, 527, 199 P.3d 393 (2009), that “must be ‘liberally
construed . . .’ to ensure that the public’s interest [in broad
disclosure] is protected[.]” Yakima County v. Yakima Herald—
Republic, 170 Wn.2d 775, 791, 246 P.3d 768 (2011) (quoting RCW
42.45.030). Our Court of Appeals has therefore interpreted the
statutory word “agency” to include private entities when they act as
the functional equivalent of government agencies. In Telford v.
Thurston County Bd. of Commissioners, 95 Wn. App. 149, 162-63,
974 P.2d 886 (1999), Division Two of the Court of Appeals adopted
a four-factor test to determine whether a private or quasi-private
entity is an “agency’” for purposes of the PRA. The other two
divisions later adopted that “Telford test.”!16]

Fortgang v. Woodland Park Zoo, 187 Wn.2d 509, 512-13, 387 P.3d 690 (2017)

(first alteration in original) (footnote omitted). The court then approved of the
“functional equivalent” test as “an appropriate way to decide whether a private

entity must comply with PRA disclosure requirements.” Woodland Park Zoo, 187

15 Although agency action under the Public Records Act is generally reviewed de novo,
RCW 42.56.550(3), we have recognized that certain trial court determinations related to the act
are reviewed for abuse of discretion. See, e.d., Yousoufian, 152 Wn.2d at 430-31 (citing King
County v. Sheehan, 114 Wn. App. 325, 350-51, 57 P.3d 307 (2002)) (“the trial court’s
determination of appropriate daily penalties is properly reviewed for an abuse of discretion”);
Sanders v. State, 169 Wn.2d 827, 866-67, 240 P.3d 120 (2010) (abuse of discretion for reviewing
the trial court’s determination concerning the amount of award of costs and attorney fees arising
from violation of the enactment); see generally Cedar Grove Composting, Inc. v. City of
Marysville, 188 Wn. App. 695, 724-33, 354 P.3d 249 (2015) (reviewing trial court’s determinations
as to daily monetary penalties and award of attorney fees for abuse of discretion).

16 See, e.d., Cedar Grove Composting, Inc., 188 Wn. App. at 720 (Division One);
Spokane Rsch. & Def. Fund v. W. Cent. Cmty. Dev. Ass’n, 133 Wn. App. 602, 609, 137 P.3d 120
(2006) (Division Three).

12
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Wn.2d at 513.%7 Notably, however, in approving of the use of, and applying, the
“functional equivalent” test, neither our Supreme Court nor the three divisions of
this court have substantially analyzed the question of the proper standard of
review of a trial court’s determination in reliance on that multifactor balancing
test.

Nevertheless, given the foregoing, we conclude that abuse of discretion is
the proper standard of review for a trial court’s determination regarding whether a
private entity is an “agency” under the Public Records Act. Our Supreme Court
has repeatedly recognized that our legislature intended for the Public Records

Act to be broadly construed. See, e.q., Woodland Park Zoo, 187 Wn.2d at 512;

Yakima Herald-Republic, 170 Wn.2d at 791; Rental Hous. Ass’n of Puget Sound,

165 Wn.2d at 527. Division Two of this court, cited approvingly by our Supreme
Court, recognized that the legislature did not provide further guidance to courts

LEIN 1Y

as to whether it intended for the term “agency” “to include or exclude” private
entities from the public records laws. Telford, 95 Wn. App. at 161-63); see also

Woodland Park Zoo, 187 Wn.2d at 513 (citing Telford 95 Wn. App. at 162-63). In

response to that absence of guidance, Washington appellate authority adopted
the “functional equivalent” test, a multi-factor balancing test for trial courts to
apply. Furthermore, our Supreme Court has recognized that the legislature
intended to confer discretion to the trial court in construing certain of the Public

Records Act’s provisions that did not provide guidance to the courts as to the

17 Our Supreme Court also explained that the “functional equivalent” test “is not designed
to sweep within Public Records Act coverage every private organization that contracts with
government. This remains true even if the contracts in question are governed or authorized by
statute.” Woodland Park Zoo, 187 Wn.2d at 532.
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manner in which those provisions should be construed. See Yousoufian, 168

Wn.2d at 465.

Given all of this, it is a reasonable reading of the act that the legislature
intended to confer discretion to the trial court in determining whether a private
entity is an “agency” pursuant to the act. Thus, the question for the trial court in
its “agency” determination is a discretionary one, arising from the court’s
consideration of a multifactor balancing test. Accordingly, the standard of review
for such a trial court determination is abuse of discretion.

B
“A trial court abuses its discretion if its decision is manifestly unreasonable

or based on untenable grounds or reasons.” O’Dea v. City of Tacoma, 19 Wn.

App. 2d 67, 85, 493 P.3d 1245 (2021) (citing Yousoufian, 168 Wn.2d at 458).

“A court’s decision is manifestly unreasonable if it is outside the
range of acceptable choices, given the facts and the applicable
legal standard; it is based on untenable grounds if the factual
findings are unsupported by the record; it is based on untenable
reasons if it is based on an incorrect standard or the facts do not
meet the requirements of the correct standard.”

In re Dependency of Z.A., 29 Wn. App. 2d 167, 192, 540 P.3d 173 (2023)

(quoting In re Marriage of Littlefield, 133 Wn.2d 39, 47, 940 P.2d 1362 (1997)).

In addition, “[a] judge abuses his discretion when no reasonable judge would

”m

have reached the same conclusion.” State v. Comcast Cable Commc’ns Mgmt.,

LLC, 16 Wn. App. 2d 664, 676, 482 P.3d 925 (2021) (quoting Sofie v. Fibreboard

Corp., 112 Wn.2d 636, 667, 711 P.2d 711, 780 P.2d 260 (1989)). Furthermore,

113

[a]n unchallenged finding of fact is a verity on appeal.” Nearing v. Golden State
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Foods Corp., 114 Wn.2d 817, 818, 792 P.2d 500 (1990) (quoting Metro. Park

Dist. v. Griffith, 106 Wn.2d 425, 433, 723 P.2d 1093 (1986)).

With regard to the “functional equivalent” test, our Supreme Court has

instructed that,

the factors relevant to deciding when a private entity is treated as
the functional equivalent of an agency are (1) whether the entity
performs a government function, (2) the extent to which the
government funds the entity’s activities, (3) the extent of
government involvement in the entity’s activities, and (4) whether
the entity was created by the government. Clarke v. Tri-Cities
Animal Care & Control Shelter, 144 Wn. App. 185, 192, 181 P.3d
881 (2008) (citing Telford, 95 Wn. App. at 162). Courts applying
the test consider whether “the criteria on balance . . . suggest that
the entity in question is the functional equivalent of a state or local
agency.” 1d.

Woodland Park Zoo, 187 Wn.2d at 517-18.

C
Here, the trial court issued a 12-page order setting forth its findings of fact
and conclusions of law with regard to the “functional equivalent” test. The trial
court noted that the parties did not contend that a genuine issue of material fact
existed at summary judgment. The parties do not dispute the trial court’s findings
on appeal.
With regard to whether DBIA Services performs a government function,

the trial court found and concluded as follows:

DBIA Services does not perform functions unique or essential to
government. Providing and arranging the services and activities to
support beautification, hospitality, entertainment, retail trade,
maintenance, security, transportation, and parking within the
boundaries of the MID is not an inherently governmental function
like running an urban zoo is not a core government function. See
Fortgang v. Woodland Park Zoo, 187 Wn.2d 509 (2017). Plaintiff
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concedes that business development efforts are not inherently
governmental functions. Plaintiff’'s Reply 3. Plaintiff’s strongest
argument that DBIA Services performs a “core” government
function relates to policing, because DBIA Services engages
Seattle Police Department (“SPD”) for supplemental enforcement
activities (including “emphasis patrols”) in the boundaries of the
MID. On its face, Plaintiff's argument acknowledges that DBIA
Services is not doing the enforcement—unlike the entity in Clarke v.
Tri-Cities Animal Care & Control Shelter, 144 Wn. App. 185 (2008),
which performed animal control services, including enforcement
activities implicating due process—because, in this case, SPD itself
is performing the services. SPD is the government agency
exercising police powers. DBIA Services arranges for additional
enforcement by SPD, it does not displace SPD as the entity
responsible for the policing activities. See Shavlik v. Dawson
Place, 11 Wn. App. 2d 250[, 452 P.3d 1241] (2019) (conducting
forensic interviews not inherently governmental where investigatory
and charging decisions remained exclusively with law enforcement
agencies). See also Decl. of Elisabeth James in Support of DBIA
Services’ Motion for Summary Judgment, Exhibit H (Contract with
SPD).

Similarly, the City—not DBIA Services—assesses and
collects funds from persons located in the MID. The City controls
the assessment process. The City, not DBIA Services, may audit
Ratepayers. The City pays expenditures from its dedicated MID
account when invoices are submitted, including invoices submitted
by the DBIA Services as the Program Manager. These
governmental finance functions remain with the City.

Thus, the undisputed facts show that the primary
government functions raised by Plaintiff are not, in fact, performed
by DBIA Services but remain with the government. The Court is
not persuaded that DBIA Services performs traditional
governmental functions, i.e. inherently public functions that may not
be delegated. This factor strongly weighs against functional
equivalency.

Concerning the extent to which the City of Seattle funds DBIA Services,

the trial court found and concluded as follows:

Two considerations are generally material to an inquiry into
government funding: the percentage of funding from public funds
and the nature of the funding. See Fortgang, 187 Wn.2d at 527-
528. Here, the majority—but not all—of DBIA Services’ funding
comes from MID assessments. Based on their submissions, the
parties generally agree that in both 2021-2022 and 2022-2023,
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approximately 93% of DBIA’s funding came from MID ratepayer
assessments. Other sources of income include private donations
and other fees for services. In Washington, when the funds
attributable to public sources are in the majority, this consideration
weighs in favor of PRA coverage. 1d., citing Cedar GJrlove, Clarke,
and Telford. DBIA Services argues that, in this case, the Court
should consider whether this consideration truly weighs in favor of
government equivalency because the source of public funds is not
general funds but assessments specifically authorized and intended
to provide for services in the MID, i.e., the assessments are from,
and for the benefit of, ratepayers in the MID. The Court is not
persuaded that this distinction justifies a different calculus in the
context of the Telford analysis. The percentage-of-funding
component of this factor weighs in favor of PRA coverage.

As to the nature of the funding, the facts establish a fee-for-
services model, not a fixed allocation funding scheme. In other
words, the government funds collected by the City by assessment
are only paid to DBIA Services for services rendered. See
Fortgang at 528, note 11, citing Domestic Violence Servs. [o]f
Greater New Haven, Inc. v. Freedom of Information Commission,
704 A.2d 827 (Conn. App. 1998) (even though entity received
“substantial funds” from local, state, and federal government, the
funds were fees for services, in the form of grants, and therefore
did not weigh in favor of functional equivalency), and Envirotest
Systems Corp. v. Freedom of Information Com’n, 757 A.2d 1202
(Conn. App. 2000) (amount of government funding irrelevant where
payment is fee-for-services pursuant to contract; in such cases, the
funding factor weighs against a finding of functional equivalency).
As demonstrated in Envirotest Systems, a model is considered
“fee-for-services” when payments made to the entity at issue are in
consideration for the services it provided pursuant to a contract for
the administration of a program. In contrast, block grant funding
was present in Telford where the agency’s funds were collected via
dues based on an annual operating budget and were paid before
services were rendered. See Telford, 985 [Wn]. App. at 164. Here,
the City does not simply transfer all assessed funds to DBIA
Services; rather, the Director pays out portions of the funds as
DBIA Services submits invoices reflecting services that have been
performed over a specified period, including its own services.
Plaintiff’s Corrected Motion 16: 11-18 (“The MID is required to
submit documentation of allowable expenses to the City’s Finance
Director for review . . . . [T]he City reimburses the MID for broad
expenditure categories such as ‘salaries and benefits’; ‘professional
services’; general and administrative’; and ‘program expenses.[]),
citing Horvath Declaration, Exhibits 7 and 8. This reimbursement
system represents a fee-for-services model, which weighs against
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functional equivalency. See Fortgang, 187 Wn.2d at 528.
Additionally, DBIA Services receives no benefits from the City such
as use of a government building, insurance, or employee benefits.

The Supreme Court stated that the percentage-of-funding
consideration is the foremost consideration to evaluate
governmental funding. Fortgang, at 529. In Fortgang, the
Supreme Court noted the funding factor was inconclusive where
the two considerations were split, but in that case the percentage-
of-funding consideration weighed against functional equivalency.
Here, that specific consideration weighs in favor of functional
equivalency. Thus, the Court concludes that, while the two
considerations could be considered to counterbalance, this factor
weighs more towards functional equivalency.

(Footnote omitted.)
Regarding the extent to which the City of Seattle is involved in the

activities of DBIA Services, the trial court found and concluded the following:

Evidence of City involvement in DBIA Services’ activities is scant.
The City has almost no involvement in the day-to-day operations.
Additionally, the Ratepayer Advisory Board has almost no
involvement in the day-to-day operations. Regulation by the
government does not weigh in favor of PRA applicability. See
Fortgang, 187 [Wn].2d at 530-531, including footnote 14 cited by
Plaintiff. The fact that DBIA Services provides an annual report and
work plan to the Board and the City about its activities and costs,
for example, does not establish government control. This type of
transparency, to the contrary, indicates that government is not
operating in secrecy. See id. Plaintiff emphasizes that the City
Finance Director retains responsibility for the assessment process,
Plaintiff's Motion for Summary Judgment 16-17, which underscores
DBIA Services’ separation from the City regarding assessments;
this situation does not show enmeshment of the City in DBIA
Services’ operations. To the contrary, it establishes a clear
delineation. Plaintiff also argues that the City gave discretionary
authority to DBIA [Services], including “to make discretionary
decisions about the MID’s programming,” Reply 4:21-23, and “over
how to implement its programs.” Reply 5:1. These statements
amount to admissions weighing in favor of the conclusion that DBIA
Services runs its day-to-day operations without City involvement or
oversight. DBIA Services’ autonomy in this regard does not show
what Plaintiff is obligated to prove: that the City, not DBIA Services,
in reality exercises this discretion. The situation is unlike Clarke
because in Clarke the delegated authority concerned governmental
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functions, i.e., police power enforcement. That is not the case
here. Here, the delegation and lack of governmental control
regarding functions that private parties can perform (in contrast to
nondelegable public functions) weighs against application of the
PRA.

Day-to-day control is also not shown by DBIA Services’
contractual obligation to support all costs expended for the benefit
of the MID with official documentation or the City’s contractual right
to audit DBIA Services’ records “as they relate to the work.” As
previously noted, regulation is to be distinguished from control.
Here, the moderate examples of interaction or regulation do not
support a conclusion that the City directs DBIA Services regarding
how to conduct daily business in the MID. Because no evidence
persuasively shows City participation in day-to-day management of
services provided in the MID, this factor strongly weighs against
PRA coverage.

Lastly, with regard to whether DBIA Services was created by the

government, the trial court found and concluded that

[p]rivate parties formed DBIA Services when the City enacted
legislation to form the MID. The purpose of the examination of an
entity’s “origin” is to determine if the entity is a masked arm of the
government. There is no evidence that formation of DBIA Services
reflects any intent by the City to avoid the PRA by establishing
another entity in name. Rather, the evidence shows that a pre-
existing organization, the Downtown Seattle Association, which
represents key, private interests in the MID, formed the subsidiary
entity to seek a fee-for-services management role. Since
formation, DBIA Services has accepted other fee-for-service roles,
supporting a conclusion that it is not an alter ego of the City to run
the MID, but is a private nonprofit corporation fulfilling contractual
obligations. Plaintiff argues that DBIA Services “was created by
city ordinance,” Reply 5-9, but this is inaccurate. The MID was
created by ordinance. DBIA Services was incorporated under
Washington law as a nonprofit. Even if private incorporators
“envisioned procuring a government contract when they formed the
entity at issue,” this does not demonstrate creation of the entity as
an alter ego of the government. Fortgang, at 532, citing Oriana
House, Inc. v. Montgomery, 854 N.E.2d 193 (Ohio 2006). The
timing of incorporation, upon which Plaintiff heavily relies, does not
persuasively weigh in favor of a conclusion that the origin factor
supports PRA coverage. Thus, this factor weighs against PRA
coverage.
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(Footnote omitted.)

The trial court then ruled as follows:

Having considered the factors on balance, even construing
the [PRA] liberally in favor of the fullest possible public records
access, the Court concludes the factors do not weigh in favor of
PRA coverage. The factors regarding governmental function and
city involvement in day-to-day functioning are the most persuasive
to the Court. They strongly weigh against PRA coverage. This
conclusion is also supported by the last factor, government
creation, which also weighs against PRA coverage. Finally, while
the Court finds the funding factor weighs in favor of functional
equivalency, it does not do so convincingly. The Court is
persuaded that the factors demonstrate that DBIA Services is not a
private surrogate for the City, but is a government contractor not
subject to the PRA. Overall, the Court is satisfied that
impermissible avoidance of the PRA is not shown.

The trial court therefore ordered that

1. For purposes of Plaintiff’s requests for public records,
Defendant DBIA Services is not a state or local “agency” as defined
in RCW 42.56.010 of the Public Records Act.

2. Applying the test adopted by the Washington
Supreme Court in Fortgang v. Woodland Park Zoo, 187 Wn.2d 509,
387 P.3d 690 (2017), including all four Telford factors, the Court
holds that Defendant DBIA Services is not the functional equivalent
of a public agency.

3. Defendant DBIA Services is not subject to the Public
Records Act, Chapter 42.56 RCW, for purposes of Plaintiff’s
requests.

D

The trial court did not abuse its discretion. Overall, the trial court issued a
well-reasoned order, provided the facts that the court considered and the law that
the court applied to those facts, and properly applied the law to those facts.

For instance, in considering the performance of a government function

factor, the trial court concluded that the policing authority remained with the City,
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not with DBIA Services, because DBIA Services was only contracting for
additional enforcement in the improvement area while the authority to perform
the law enforcement in question remained with the Seattle Police Department.
The trial court also concluded that the levying authority remained with the City,
not DBIA Services, because the City retained the power to collect the revenues
in question, control the assessment process, audit the special assessment
ratepayers, and pay DBIA Services expenditures from a dedicated subaccount.
The court also noted that Horvath did not contest the provision of business
improvement as an inherently governmental function. Given all that, the trial
court found that the performance of a government function factor weighed
strongly against DBIA Services being functionally equivalent to a public agency.
The trial court’s reasoning was plainly tenable.

The trial court’s consideration of the government funding factor was not
untenable. The trial court concluded that almost 93 percent of DBIA Services’
funding came from the revenues generated by the special assessment levy,
which the court found weighed in favor of DBIA Services’ functional equivalence
to a public agency. The trial court also concluded that DBIA Services’ contract
with the City was a fee-for-services model, which the court concluded weighed
against functional equivalence. Given the trial court’s reference to our Supreme

Court’s preference for the source of funding over the nature of the funding as set
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forth in Woodland Park Zoo, the trial court’s determination that such factor

weighed in favor of functional equivalence was not untenable.®

Additionally, the trial court’s consideration of the level of the City’s
involvement in DBIA Services’ activities was reasonable. The trial court
determined that the evidence of the City’s involvement in the nonprofit’s activities
was scant, finding that neither the City nor the advisory board were involved in
DBIA Services’ day-to-day activities and that the City had delegated significant
discretionary authority to DBIA Services over the manner in which the nonprofit
managed the provision of the relevant services in the improvement area. The
court’s determination that such an absence of involvement strongly weighed
against DBIA Services’ functional equivalence to a public agency was tenable.*®

Furthermore, the trial court’s consideration of the government creation

factor was reasonable. Simply put, the trial court found that private citizens, not

18 Although it does not change the outcome of this matter, we conclude that the trial court
erred in its determination that the agency funding factor weighed in favor of considering DBIA
Services as a public agency.

Contrary to the trial court’s determination, the statutory and municipal framework
surrounding the creation and administration of a business improvement area, including the
Metropolitan Improvement District, significantly reduces the quantum of control that a municipality
maintains over the funding of that district. Indeed, pursuant to such framework, a municipality
cannot legally spend a district’s special assessment funds toward a purpose other than those
purposes expressly identified in the initiation petition (or municipal resolution) and the resulting
ordinance. This, in turn, reduces municipal oversight, control, and supervision over the
improvement area, thereby reducing the monetary control retained by the municipality. Indeed,
although a municipality has some discretion in how and when the services in question might be
provided or in whether those services correspond to the identified purposes, the municipality’s
judgment is bounded by the legislative scheme, initiation petition, and municipal resolution and
ordinance.

Given that, the trial court’s reasoning underlying its determination of the government
funding factor was, in this regard, erroneous. However, because the trial court properly
considered and balanced the remainder of the factors herein, this error in the trial court’s
reasoning does not dictate an opposite result.

19 Further supporting the trial court’s determination is that, pursuant to the enabling
legislation and adopting ordinance discussed herein, the private citizens’ initiation petition, not the
City of Seattle nor DBIA Services, determined the reasonable range of the specific services that
the City could delegate to DBIA Services.
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the City, created DBIA Services. Given that, the trial court’s determination that
the government creation factor weighs against DBIA Services’ functional
equivalence to a public agency was also tenable. Finally, the trial court’s
conclusion arising from its balancing of the functional equivalence factors reflects
that the court individually weighed and properly balanced the factors in question.

Therefore, the court’s conclusion after balancing those factors was not
manifestly unreasonable and was within the range of acceptable choices that a
reasonable judge could make. Thus, the trial court did not abuse its discretion in
concluding that, pursuant to the functional equivalence test, DBIA Services was
not a public agency for the purposes of Horvath’s Public Records Act requests.

Accordingly, Horvath does not establish an entitlement to appellate
relief.?°

Il

Horvath next contends that the trial court erred by determining that the
Metropolitan Improvement District was not an agency as defined by the Public
Records Act. Horvath is incorrect.

The trial court herein determined as follows:

The [Metropolitan Improvement District] in this case, and any
[Parking and Business Improvement Area (PBIA)] in Washington, is
a geographic area and not an actor. Evidence regarding DBIA
Services’ use of terms “MID” or “Metropolitan Improvement District”

20 For reference, in the event the trial court herein had abused its discretion (again, we
conclude that it had not), the remedy would be a reversal of the trial court’s order and a remand
for the court to properly exercise its discretion. See, e.d., Ralph v. Weyerhaeuser Co., 187
Wn.2d 326, 334-35, 386 P.3d 721 (2016) (“We therefore reverse and remand for the trial court to
exercise its discretion in a manner consistent with this opinion.”); Barker v. Mora, 52 Wn. App.
825, 831-32, 764 P.2d 1014 (1988) (“We reverse and remand for the trial court to exercise its
discretion on the motion to substitute the personal representative for the deceased plaintiff.”).
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and “dba” terminology referencing the MID, or reference to “MID
leadership” or “MID employees” in documents is not highly
probative of the substance—over form—of DBIA Services’ activities
or proper application of the Telford factors generally. As noted, a
MID cannot “do business” because it is a geographic area, not an
actor. Business conducted to achieve the goals for the MID must
be performed by others; in this scenario, either by the City as the
government agency in whose jurisdiction the MID exists or by a
contracted private party as authorized in the enabling legislation.

The trial court did not err. By concluding that the Metropolitan
Improvement District is a geographic area, and is not an actor, the trial court
determined that the District was not an entity capable of taking action and
therefore was not itself capable of creating or possessing public records as
defined by the Public Records Act. Moreover, the party identified in both
Horvath’s complaint and the case caption in this matter further suggest that the
entity that was alleged to be “acting in the shoes of the government” was DBIA
Services, not the geographic area identified by ordinance as the Metropolitan
Improvement District. Thus, the trial court did not err by analyzing this case
based on the actor in question—DBIA Services—rather than based on a
business improvement area incapable of creating or possessing public records.

Horvath next contends that “[a]lny argument focused solely on DBIA
Services’ status under the Telford test is simply not relevant in resolving this
issue.” Reply Br. of Appellant at 8. However, given that Horvath submitted the
records request in question to the Downtown Seattle Association requesting
records about the Metropolitan Improvement District from DBIA Services,

whether DBIA Services is an agency under the act—and thus must respond to
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Horvath’s requests or else face imposition of penalties—is plainly relevant on
appeal.

Accordingly, Horvath again fails to establish an entitlement to appellate
relief.

v

Horvath requests an award of attorney fees should he prevail on appeal.
The Public Records Act authorizes an award of attorney fees to a prevailing
party. RCW 42.56.550(4). However, as analyzed herein, Horvath is not the

prevailing party in this matter. Accordingly, we deny his request for such an

award.
Affirmed.
i
WE CONC}JR:
Lwil, 0.3l ]
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